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SECOND INSTALLMENT SALE AGREEMENT 
 
 
This SECOND INSTALLMENT SALE AGREEMENT (this “Second Installment Sale 

Agreement”) is dated as of August 1, 2020, by and between the CITY OF YUBA CITY (herein 
called the “City”), a municipal corporation and general law city organized existing under the 
laws of the State of California, and AMPLA HEALTH, Visalia, California (herein called the 
“Corporation”), a nonprofit public benefit corporation organized and existing under the laws of 
the State of California;  

 
WITNESSETH: 

 
 In consideration of the mutual covenants hereinafter contained and for other valuable 
consideration, the parties hereto do hereby agree as follows:  
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ARTICLE I 
 

DEFINITIONS AND GENERAL PROVISIONS 
 
 
Section 101. Definitions. Unless the context clearly otherwise requires, all capitalized 

terms used herein shall have the meanings assigned to such terms in the Trust Agreement, 
dated as of August 1, 2020, by and among the City, the Corporation and U.S. Bank National 
Association, as trustee (the “Trustee”), as originally executed or as it may, from time to time, be 
supplemented, modified or amended as provided therein (the “Trust Agreement”). The term 
“Agreement” as used herein shall mean this Second Installment Sale Agreement, unless the 
context clearly requires some other meaning.  

 
Section 102. Rules of Construction. 
 
(a) Words of the masculine gender shall be deemed and construed to include correlative 

words of the feminine and neuter genders. Unless the context otherwise indicates, words 
importing the singular number shall include the plural number and vice versa, and words 
importing persons shall include corporations and associations, including public bodies, as well 
as natural persons.  

 
(b) The terms “hereby,” “hereof,” “hereto,” “herein,” “hereunder” and any similar terms, 

as used in this Second Installment Sale Agreement, all refer to this Second Installment Sale 
Agreement.  

 
(c) For all purposes of this Second Installment Sale Agreement, reference to the 

“assignee” of the City means the Trustee acting, pursuant to the First Assignment Agreement 
on behalf of the Owners of the Certificates delivered pursuant to the Trust Agreement. 
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ARTICLE II 
 

RECITALS; REPRESENTATIONS AND WARRANTIES 
 
 
Section 201. Status and Powers of the City. The City is a municipal corporation and 

general law city and is authorized by the California Government Code to purchase and receive 
real property and personal property and to control and dispose of it for the common benefit and 
in furtherance of its public purposes. 

 
Section 202. Status and Powers of the Corporation. The Corporation is a nonprofit public 

benefit corporation organized and existing for the purpose of operating a health facility, is an 
organization that meets the requirements of section 501(c)(3) of the Code and is authorized to 
purchase and hold real property and personal property. 

 
Section 203. Purpose of Agreement. In furtherance of its authorized purposes, the City 

desires to convey and sell the Facilities to the Corporation and the Corporation desires to 
acquire and purchase the Facilities from the City. The purpose of this Second Installment Sale 
Agreement is to accomplish such transfer.  

 
Section 204. Related Agreements. The parties hereto acknowledge the following related 

agreements:  
 
(a) the First Installment Sale Agreement pursuant to which the Corporation grants, 

conveys and sells the Facilities to the City and the City agrees to make Purchase Payments 
therefor;  

 
(b) the First Assignment Agreement pursuant to which the City assigns all of its rights 

and remedies under this Second Installment Sale Agreement to the Trustee as security for the 
City’s obligation to make Purchase Payments under the First Installment Sale Agreement;  

 
(c) the Second Assignment Agreement pursuant to which the Corporation assigns to the 

Trustee all of its rights and remedies under the First Installment Sale Agreement; and 
 
(d) the Trust Agreement pursuant to which the Trustee, the Corporation and the City 

agree to implement the First Installment Sale Agreement by providing for the delivery of 
Certificates, for the administration of funds and for the exercise of rights and remedies;  

 
Section 205. No Merger. The parties acknowledge that the Corporation constitutes the 

purchaser of the Facilities under this Second Installment Sale Agreement and the seller of the 
Facilities under the First Installment Sale Agreement. The First Installment Sale Agreement and 
this Second Installment Sale Agreement represent, and in all respects of any nature whatsoever 
shall always represent, be interpreted as and constitute, separate and distinct obligations. Under 
no circumstances whatsoever shall a merger of the roles or the obligation of the Corporation as 
purchaser under this Second Installment Sale Agreement and seller under the First Installment 
Sale Agreement occur or be deemed to occur by reason of the City’s assignment to the Trustee 
under the First Assignment Agreement of its rights against the Corporation under this Second 
Installment Sale Agreement, or otherwise.  

 
Section 206. Representations and Warranties of the Authority. The City makes the 

following representations and warranties: 
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(a) The City is a municipal corporation and general law city duly organized and existing 
under the laws of the State and is duly authorized to perform its obligations under the Trust 
Agreement, the First Installment Sale Agreement, this Second Installment Sale Agreement and 
the First Assignment Agreement. 

 
(b) All requirements have been met and procedures have occurred in order to authorize 

the execution and delivery of the Trust Agreement, the First Installment Sale Agreement, this 
Second Installment Sale Agreement and the First Assignment Agreement. The City has taken all 
necessary action and has complied with all provisions of the law required to make the Trust 
Agreement, the First Installment Sale Agreement, this Second Installment Sale Agreement and 
the First Assignment Agreement valid and binding limited obligations of the City, except to the 
extent limited by bankruptcy, insolvency or other laws affecting the enforcement of creditors’ 
rights generally, by the application of equitable principles regardless of whether enforcement is 
sought in a proceeding at law or in equity, or by public policy. 

 
(c) There is no action, suit, proceeding, inquiry or investigation by or before any court, 

governmental agency or public board or body pending or threatened against the City that 
(i) affects or seeks to prohibit, restrain or enjoin the execution and delivery of the Certificates, or 
the execution and delivery of the Trust Agreement, the First Installment Sale Agreement, this 
Second Installment Sale Agreement and the First Assignment Agreement, (ii) affects or 
questions the validity or enforceability of the Trust Agreement, the First Installment Sale 
Agreement, this Second Installment Sale Agreement and the First Assignment Agreement or 
(iii) questions the tax-exempt status of interest with respect to the Certificates. 

 
Section 207. Representations and Warranties of the Corporation. The Corporation 

represents and warrants to the Authority and the Original Purchaser that, as of the date of 
execution of the Trust Agreement, the First Installment Sale Agreement, this Second Installment 
Sale Agreement, the Deed of Trust and the Second Assignment Agreement and as of the date of 
delivery of the Certificates to the Original Purchaser thereof (such representations and 
warranties to remain operative and in full force and effect regardless of the execution and 
delivery of the Certificates or any investigations by or on behalf of the City or the results 
thereof): 

 
(a) Organization/Authority. The Corporation is a nonprofit, public benefit corporation 

duly organized and in good standing under the laws of the State and has full legal right, power 
and authority to enter into the Trust Agreement, the First Installment Sale Agreement, this 
Second Installment Sale Agreement, the Deed of Trust and the Second Assignment Agreement 
and to carry out and consummate all transactions contemplated thereby and by proper 
corporate action has duly authorized the execution, delivery and performance of the Trust 
Agreement, the First Installment Sale Agreement, this Second Installment Sale Agreement, the 
Deed of Trust and the Second Assignment Agreement. 

 
(b) Execution/Delivery. The Trust Agreement, the First Installment Sale Agreement, this 

Second Installment Sale Agreement, the Deed of Trust and the Second Assignment Agreement 
have been duly authorized, executed and delivered by the Corporation. 

 
(c) Enforceability. This Trust Agreement, the First Installment Sale Agreement, this 

Second Installment Sale Agreement, the Deed of Trust and the Second Assignment Agreement 
will constitute the legal, valid and binding agreements of the Corporation enforceable against 
the Corporation in accordance with their terms for the benefit of the Owners of the Certificates; 
except in each case as enforcement may be limited by bankruptcy, insolvency or other laws 
affecting the enforcement of creditors’ rights generally, by the application of equitable 
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principles regardless of whether enforcement is sought in a proceeding at law or in equity and 
by public policy. 

 
(d) No Conflicts. The execution and delivery of the Trust Agreement, the First Installment 

Sale Agreement, this Second Installment Sale Agreement, the Deed of Trust and the Second 
Assignment Agreement, the consummation of the transactions herein and therein contemplated 
and the fulfillment of or compliance with the terms and conditions hereof and thereof, will not 
conflict with or constitute a violation or breach of or default (with due notice or the passage of 
time or both) under the articles of incorporation, bylaws, any applicable law or administrative 
rule or regulation, or any applicable court or administrative decree or order, or any indenture, 
mortgage, deed of trust, loan agreement, lease, contract or other agreement or instrument to 
which the Corporation is a party or by which it or its properties are otherwise subject or bound, 
or result in the creation or imposition of any lien, charge or encumbrance of any nature 
whatsoever upon any of the property or assets of the Corporation, which conflict, violation, 
breach, default, lien, charge or encumbrance might have consequences that would materially 
and adversely affect the consummation of the transactions contemplated by the Trust 
Agreement, the First Installment Sale Agreement, this Second Installment Sale Agreement, the 
Deed of Trust and the Second Assignment Agreement or the financial condition, assets, 
properties or operations of the Corporation. 

 
(e) No Other Consents. No consent or approval of any trustee or holder of any 

indebtedness of the Corporation or any guarantor of indebtedness of or other provider of credit 
or liquidity to the Corporation, and no consent, permission, authorization, order or license of, or 
filing or registration with, any governmental authority (except with respect to any state 
securities or “blue sky” laws) is necessary in connection with the execution and delivery of the 
Trust Agreement, the First Installment Sale Agreement, this Second Installment Sale Agreement, 
the Deed of Trust and the Second Assignment Agreement, or the consummation of any 
transaction herein or therein contemplated, or the fulfillment of or compliance with the terms 
and conditions hereof or thereof, except as have been obtained or made and as are in full force 
and effect. 

 
(f) No Litigation. There is no action, suit, proceeding, inquiry or investigation, before or 

by any court or federal, state, municipal or other governmental authority, pending, or to the 
knowledge of the Corporation, after reasonable investigation, threatened, against or affecting 
the Corporation or the assets, properties or operations of the Corporation which, if determined 
adversely to the Corporation or its interests, would have a material adverse effect upon the 
consummation of the transactions contemplated by or the validity of the Trust Agreement, the 
First Installment Sale Agreement, this Second Installment Sale Agreement, the Deed of Trust 
and the Second Assignment Agreement, or upon the financial condition, assets, properties or 
operations of the Corporation. 

 
(g) Disclosures Accurate. No written information, exhibit or report furnished to the City 

and the Original Purchaser by the Corporation in connection with the negotiation of the Trust 
Agreement, the First Installment Sale Agreement, this Second Installment Sale Agreement, the 
Deed of Trust and the Second Assignment Agreement, and no official statement or other 
offering document in connection with the delivery of the Certificates, if any, as of its date or as 
of the date hereof, contains any untrue statement of a material fact or omits to state a material 
fact required to be stated therein or necessary to make the statements therein, in the light of the 
circumstances under which they were made, not misleading. 

 
(h) Financial Condition. All financial statements and information heretofore delivered to 

the City and the Original Purchaser by the Corporation, including without limitation, 
information relating to the financial condition of the Corporation, the Project, the partners, joint 
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venturers or members of the Corporation, and/or any guarantor, fairly and accurately present 
the financial position thereof and have been prepared (except where specifically noted therein) 
in accordance with generally accepted accounting principles consistently applied. Since the date 
of such statements, there has been no material adverse change in the financial condition or 
results of operations of the Corporation or the other subjects of such statements. 

 
(i) Title to Facilities. The Corporation has good and marketable title to the Facilities free 

and clear from all encumbrances other than Permitted Encumbrances. 
 
(j) No Defaults. The Corporation is not in default (and no event has occurred and is 

continuing which with the giving of notice or the passage of time or both could constitute a 
default) (1) under the Trust Agreement, the First Installment Sale Agreement, this Second 
Installment Sale Agreement, the Deed of Trust and the Second Assignment Agreement, or (2) 
with respect to any order or decree of any court or any order, regulation or demand of any 
federal, state, municipal or other governmental authority, which default could reasonably be 
expected to have consequences that would materially and adversely affect the consummation of 
the transactions contemplated by the Trust Agreement, the First Installment Sale Agreement, 
this Second Installment Sale Agreement, the Deed of Trust and the Second Assignment 
Agreement, or the financial condition, assets, properties or operations of the Corporation, and 
the Corporation is not in material default (and no event has occurred and is continuing which, 
with the giving of notice or the passage of time or both, could constitute a material default) with 
respect to any order or decree of any court or any order, regulation or demand of any federal, 
state, municipal or other governmental authority, which default might have consequences that 
would materially and adversely affect the consummation of the transactions contemplated by 
the Trust Agreement, the First Installment Sale Agreement, this Second Installment Sale 
Agreement, the Deed of Trust and the Second Assignment Agreement or the financial condition, 
assets, properties or operations of the Corporation or its properties. All tax returns (federal, 
state and local) required to be filed by or on behalf of the Corporation have been filed, and all 
taxes shown thereon to be due, including interest and penalties, except such, if any, as are being 
actively contested by the Corporation in good faith, have been paid or adequate reserves have 
been made for the payment thereof, which reserves, if any, are reflected in the financial 
statements described in subsection (i) of this Section 207. As of the date of initial execution and 
delivery of the Certificates, the Corporation will have good and marketable title to the Facilities, 
free and clear from all encumbrances other than Permitted Encumbrances. 

 
(k) No Reliance on City for Advice. The Corporation acknowledges, represents and 

warrants that it understands the nature and structure of the transactions relating to the 
refinancing of the Project; that it is familiar with the provisions of all of the documents and 
instruments relating to such financing to which the Corporation is a party or of which it is a 
beneficiary, including the Indenture; that it understands the risks inherent in such transactions; 
and that it has not relied on the City for any guidance or expertise in analyzing the financial or 
other consequences of the transactions contemplated by the Trust Agreement, the First 
Installment Sale Agreement, this Second Installment Sale Agreement, the Deed of Trust and the 
Second Assignment Agreement or otherwise relied on the City for any advice. 

 
(l) No Use by Nonexempt Person. No portion of the proceeds of the Certificates is or at any 

time will be used by any person that is not an “exempt person” within the meaning of the Code 
and the regulations proposed and promulgated thereunder, or by a governmental unit or a 
501(c)(3) organization (including the Corporation) in an “unrelated trade or business” within 
the meaning of Section 513(a) of the Code and the regulations proposed and promulgated 
thereunder, in such manner or to such extent as would result in loss of exclusion from gross 
income for federal tax purposes of interest with respect to any of the Certificates under Section 
103 of the Code. 
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(m) Nonprofit Status of Corporation. The Corporation is an organization described in 

Section 501(c)(3) of the Code, does not constitute a private foundation under Section 509(a) of 
the Code, and the income of the Corporation is exempt from federal taxation under Section 
501(a) of the Code. The Corporation has received a determination from the Internal Revenue 
Service to the foregoing effect, and none of the bases for such determination have changed since 
the date thereof. 

 
(n) Anti-Terrorism Laws. The Corporation is not in violation of any laws relating to 

terrorism or money laundering (“Anti-Terrorism Laws”), including Executive Order No. 13224 
on Terrorist Financing, effective September 24, 2001 (the “Executive Order”), and the Patriot Act: 

 
(i) The Corporation is not any of the following: 
 

(A) a Person that is listed in the annex to, or is otherwise subject to the 
provisions of, the Executive Order; 

 
(B) a Person owned or controlled by, or acting for or on behalf of, any 

Person that is listed in the annex to, or is otherwise subject to the provisions of, 
the Executive Order; 

 
(C) a Person with which the Purchaser is prohibited from dealing or 

otherwise engaging in any transaction by any Anti-Terrorism Law; 
 

(ii) a Person that commits, threatens or conspires to commit or supports 
“terrorism” as defined in the Executive Order; or 

 
(A) a Person that is named as a “specially designated national and 

blocked person” on the most current list published by the Office of Foreign Asset 
Control (“OFAC”) or any list of Persons issued by OFAC pursuant to the 
Executive Order at its official website or any replacement website or other 
replacement official publication of such list; 

 
The Corporation does not (x) conduct any business or engage in making 

or receiving any contribution of funds, goods or services to or for the benefit of 
any Person described in subsection (i)(B) above, (y) deals in, or otherwise 
engages in any transaction relating to, any property or interests in property 
blocked pursuant to the Executive Order or (z) engages in or conspires to engage 
in any transaction that evades or avoids, or has the purpose of evading or 
avoiding, or attempts to violate, any of the prohibitions set forth in any Anti-
Terrorism Law.” 

 
(o) ERISA. Each ERISA Plan has been established and heretofore maintained by the 

Corporation in compliance in all material respects with the applicable provisions of ERISA and 
the Code. To the knowledge of the Corporation, no ERISA Plan has engaged in a prohibited 
transaction, and compliance by the Corporation with the provisions of this Loan Agreement 
will not involve any prohibited transaction that would subject the Corporation to a tax or 
penalty on prohibited transactions. No ERISA Plan that is subject to Part 3 of Subtitle B of Title I 
of ERISA or Section 412 of the Code has had an accumulated funding deficiency, whether or not 
waived as of the last day of the most recent plan year of such ERISA Plan ended prior to the 
date hereof. No liability to the PBGC has been, or is expected by the Corporation to be, incurred 
by the Corporation with respect to any ERISA Plan subject to Title IV of ERISA, other than for 
premium payments. There has been no material Reportable Event with respect to any ERISA 
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Plan subject to Section 4043 of ERISA since the effective date of said Section 4043, and since such 
date no event or condition has occurred that presents a material risk of termination of any such 
ERISA Plan by the PBGC. As of the most recent valuation date, the present value of all vested 
accrued benefits under each ERISA Plan subject to Title IV of ERISA as determined by each 
ERISA Plan’s enrolled actuary within the meaning of Section 103 of ERISA under actuarial 
assumptions used in connection with the actuarial valuation of each such ERISA Plan did not 
exceed the value of such ERISA Plan’s assets (less all liabilities other than those attributable to 
accrued benefits), as determined by each such enrolled actuary, allocable to such vested accrued 
benefits by more than $1,000,000. Neither the Corporation nor any Common Control Entity has 
incurred any withdrawal liability in connection with a Multiemployer Plan which has not yet 
been paid. As used in this paragraph, the terms PBGC, “Common Control Entity” and 
“Multiemployer Plan” shall have the respective meanings ascribed thereto in Section 5.11(d) of 
this Second Installment Sale Agreement. 
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ARTICLE III 
 

SALE OF THE FACILITIES 
 
  

Section 301. Sale of the Facilities. In consideration of the payment by the Corporation to 
the City or its assignee of the Installment Payments, the City hereby grants, conveys and sells to 
the Corporation, the Facilities.  

 
Section 302. Title. Title to the Facilities shall vest in the Corporation pursuant to the 

conveyance made by Section 301, subject to Permitted Encumbrances.  
 
Section 303. Payment of Delivery Costs. The Corporation acknowledges that payment of 

Delivery Costs shall be made from moneys deposited in the Delivery Costs Account. Delivery 
Costs shall be disbursed in accordance with the provisions relating thereto contained in the 
Trust Agreement. On November 11, 2020, unexpended moneys remaining in the Delivery Costs 
Account shall be deposited in the Purchase Payment Account.  

 
Section 304. Payment of Project Costs. The Corporation acknowledges that payment of 

Project Costs shall be made from moneys deposited in the Project Account. Project Costs shall 
be disbursed in accordance with the provisions relating thereto contained in the Trust 
Agreement. Upon completion of the Project, as certified by the Corporation to the Trustee, 
unexpended moneys remaining in the Project Account shall be transferred to the Purchase 
Payment Account. 

 
Section 305. Grant of Right of Entry. In order to enable the City or its assignee to provide 

for enforcement of remedies hereunder and under the First Installment Sale Agreement upon an 
Event of Default, the Corporation hereby grants to the City and its assignee a right to enter the 
Facilities and a right, following the occurrence of, but only during the continuation of, an Event 
of Default, to do and perform all acts necessary or appropriate thereon for the aforesaid 
purposes. The Corporation represents that it is empowered to grant such right of entry and that 
such grant does not violate the terms of any agreement to which it is a party, and acknowledges 
that, pursuant to the terms of the First Installment Sale Agreement, the City is granting such 
right of entry to the Corporation and its assignee.  
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ARTICLE IV 
 

INSTALLMENT PAYMENTS; SECURITY 
 
 
Section 401. Installment Payments.  

 
(a) In consideration of the City’s conveyance to the Corporation by the terms of this 

Second Installment Sale Agreement of title to the Facilities, the Corporation shall pay to the 
Owners, for the account of the City, the Installment Payments set forth in Exhibit B attached 
hereto and by this reference incorporated herein, as Exhibit B may from time to time be 
amended in accordance with the terms of this Second Installment Sale Agreement.  

 
The Installment Payments shall be payable and shall be due for the Payment Dates 

specified in said Exhibit B. The City directs that the Corporation shall make the Installment 
Payments directly to the Owner.  

 
(b) The Corporation agrees to pay to the party entitled thereto, to the extent not 

previously paid from the proceeds of the Certificates, each of the following as an “Additional 
Payment”: 

 
(i) All taxes and assessments of any type or character charged to the City, to 

the Trustee or to the Original Purchaser affecting the amount available to the City or the 
Trustee from payments to be received hereunder or in any way arising due to the 
transactions contemplated hereby (including taxes and assessments assessed or levied 
by any public agency or governmental authority of whatsoever character having power 
to levy taxes or assessments) but excluding franchise taxes based upon the capital 
and/or income of the Trustee and taxes based upon or measured by the net income of 
the Trustee; provided, however, that the Corporation shall have the right to protest any 
such taxes or assessments and to require the City or the Trustee, at the Corporation’s 
expense, to protest and contest any such taxes or assessments levied upon them and that 
the Corporation shall have the right to withhold payment of any such taxes or 
assessments pending disposition of any such protest or contest unless such withholding, 
protest or contest would adversely affect the rights or interests of the City, the Trustee or 
the Original Purchaser; 

 
(ii) All reasonable fees, charges and expenses of the Trustee for services 

rendered under the Trust Agreement and all amounts referred to in Section 502 of the 
Trust Agreement, as and when the same become due and payable; 

 
(iii) The reasonable fees and expenses of such accountants, consultants, 

attorneys and other experts as may be engaged by the City, the Trustee or the Original 
Purchaser to prepare audits, financial statements, reports, opinions or provide such 
other services required under the Financing Documents or the Trust Agreement; and 

 
(iv) The reasonable fees and expenses of the City or any agent or attorney 

selected by the City to act on its behalf in connection with the Financing Documents, the 
Certificates or the Trust Agreement, including, without limitation, any and all 
reasonable expenses incurred in connection with the authorization, issuance, sale and 
delivery of any such Certificates or in connection with any litigation, investigation or 
other proceeding which may at any time be instituted involving this Second Installment 
Sale Agreement, the Financing Documents, the Certificates or the Trust Agreement or 
any of the other documents contemplated thereby, or in connection with the reasonable 
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supervision or inspection of the Corporation, the Facilities, its other properties, assets or 
operations or otherwise in connection with the administration of the Financing 
Documents. 

 
(v) Any amounts due and payable by the Corporation as arbitrage rebate 

under Section 148 of the Code, pursuant to Corporation’s covenants and agreements 
with respect thereto in the Loan Agreement or the Tax Compliance Certificate.  

 
Such Additional Payments shall be billed to the Corporation by the City or the Trustee 

from time to time, together with a statement certifying that the amount billed has been incurred 
or paid by the City or the Trustee for one or more of the above items. After such a demand, 
amounts so billed shall be paid by the Corporation within thirty (30) days after the date of 
invoice. Notwithstanding the foregoing, the City shall not be required to submit a bill to the 
Corporation for any amounts due with respect to arbitrage rebate under Section 148 of the Code, 
the calculation and payment for which is the responsibility of the Corporation.  

 
(c) Installment Payments have been calculated based upon the interest portion of the 

Certificate payments being excludable from gross income for federal, state and local income tax 
purposes. If, based upon an opinion of nationally recognized bond counsel, the Owners are no 
longer entitled to exclude the interest portion of the Certificate payments from their respective 
gross income for federal, state and local income tax purposes, the Owners, at the Owners’ 
option, shall recalculate the Installment Payments for the remaining term of this Second 
Installment Sale Agreement and/or extend the original term of this Second Installment Sale 
Agreement, as permitted by law, to protect the Owners’ originally anticipated after tax yield 
from the Closing Date to the final maturity of the Certificates. Such recalculations shall be on 
the basis that the interest portion of the Certificate payments is subject to (a) federal income tax 
at the highest marginal corporate tax rate or such other corporate tax rate that is then applicable 
to the Owners and (b) state and local income tax at the highest marginal corporate tax rate or 
other similar tax rate as may be applicable in each state or locality, as applicable. In such event, 
the City authorizes the Owners to correct the Installment Payment schedule set forth in Exhibit 
B attached hereto (and all related documentation) to reflect such changes, and the Corporation, 
if requested by the Owners, shall execute an amendment to Exhibit B hereto prepared by the 
Owners to reflect such changes. 

 
Section 402. Interest Component. A portion of each Installment Payment is paid as, and 

represents payment of, interest. The interest component of each Installment Payment is set forth 
in Exhibit B.  
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Section 403. Payment in Lawful Money; No Set-Off. Each Installment Payment shall be 
paid by the Corporation in lawful money of the United States of America, which at the time of 
payment is legal tender for the payment of public and private debts, to the Owner. So long as 
First Foundation Bank is the Owner, and notwithstanding any provision in the Trust 
Agreement or this Second Installment Sale Agreement to the contrary, all payments of principal 
of and any interest on any Certificate registered in the name of the Original Purchaser shall be 
made to the Original Purchaser directly by the Corporation by electronic wire transfer in 
immediately available funds directly for credit to the ABA routing number and account number 
filed by the Original Purchaser with the Trustee and the Corporation on the Closing Date, and 
without payment by the Corporation to the Trustee (without any presentment of such 
Certificate, except upon payment of the final installment of principal, and without any notation 
of such payment being made thereon). 

 
Any subsequent Owner shall provide its ABA routing number and account number to 

the Corporation and such account shall be used in place of the account provided by the Original 
Purchaser. 

 
Interest with respect to any such Installment Payment which shall not be paid on the 

Payment Date to which such Installment Payment pertains shall be payable at the rates reflected 
by the interest component of Installment Payments from said Payment Date until the same shall 
be paid. Notwithstanding any dispute between the Corporation and the City, the Corporation 
shall make or cause to be made each and all Installment Payments when due and shall not 
withhold or permit to be withheld any Installment Payments pending the final resolution of 
such dispute nor shall the Corporation assert nor permit to be asserted any right of set-off or 
counter-claim against the obligation to make Installment Payments as set forth herein. The 
Corporation hereby agrees to perform all of its obligations, covenants and agreements 
hereunder without notice or demand. Nothing in this Second Installment Sale Agreement shall 
be construed as a waiver by the Corporation of any right or claim the Corporation may have 
against the City or its assignee under this Second Installment Sale Agreement or otherwise, but 
any recovery resulting from such right or claim shall be had from the City or its assignee 
separately, it being the intent of this Second Installment Sale Agreement that the Corporation be 
unconditionally and absolutely obligated to perform fully all of its obligations, agreements and 
covenants under this Second Installment Sale Agreement.  

 
Section 404. Prepayment. 
 
(a) Subject to the terms and conditions of this Section 404 the City hereby grants an 

option to the Corporation to prepay the principal component of Installment Payments payable 
on and after February 1, 2029, in whole on any date, at prepayment prices corresponding to the 
redemption prices of the Certificates as set forth in the Trust Agreement. 

 
Said option shall be exercised by the Corporation by giving written notice to the City, 

the Owner and the Trustee of the exercise of such option at least forty-five (45) days prior to 
said prepayment date. 

 
(b) The City hereby grants an option to the Corporation to prepay the principal 

component of Installment Payments in whole on any date, or in part on any Payment Date, 
from net proceeds of insurance or condemnation awards received with respect to the Facilities 
and not used for repair, restoration or replacement, at a prepayment price of the principal 
amount to be prepaid, plus accrued interest to the prepayment date, without premium.  

 
(c) In the event of prepayment of Installment Payments in part pursuant to subsection (b) 

above, the partial prepayment shall be applied by the City or its assignee against the principal 
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component of Installment Payments in inverse order of their Payment Dates, and the 
Corporation shall prepare or cause to be prepared an amended Exhibit B setting forth the 
revised schedule of Installment Payments reflecting said partial prepayment. For the avoidance 
of doubt, no interest component shall be due in connection with Installment Payments for 
which the principal component was prepaid other than accrued interest to the payment date. 

 
Section 405. Advance Security Deposit. Notwithstanding any other provision of this 

Second Installment Sale Agreement, the Corporation may, on any date, secure the payment of 
all or a portion of the Installment Payments by a deposit with the Trustee, as escrow holder 
under an escrow deposit and trust agreement as referenced in Section 902 of the Trust 
Agreement, of: (a) in the case of a security deposit relating to all Installment Payments, either (i) 
an amount which, together with amounts on deposit in the Trust Fund and the accounts therein 
and in the Redemption Fund, is sufficient to pay all unpaid Installment Payments, including the 
principal and interest components thereof, in accordance with the Installment Payment 
schedule set forth in Exhibit B as then applicable, or (ii) non-callable Federal Securities, together 
with cash, if required, in such amount as will, in the opinion of an independent certified public 
accountant, together with interest to accrue thereon, without reinvestment thereof, and, if 
required, all or a portion of moneys or Federal Securities then on deposit and interest earnings 
thereon in the Trust Fund and the accounts therein, be fully sufficient to pay all unpaid 
Installment Payments on their Payment Dates; or (b) in the case of a security deposit relating to 
a portion of the Installment Payments both (i) a Written Certificate executed by an Authorized 
Representative of the Corporation designating the portion of the Installment Payments to which 
the deposit pertains, and (ii) non-callable Federal Securities, together with cash, if required, in 
such amount as will, together with amounts, if any, available to be released from the Trust 
Agreement (which availability shall be based upon an opinion of counsel whose opinions are 
customarily accepted in the marketing of tax-exempt securities to the effect that such release of 
moneys will not adversely affect the tax exemption for federal income tax purposes of the 
interest component of the Installment Payments) in the opinion of an independent certified 
public accountant, together with interest to accrue thereon, be fully sufficient to pay the portion 
of the Installment Payments designated in the aforesaid Authorized Representative’s Written 
Certificate. 

  
In the event of a deposit pursuant to this Section 405 as to all Installment Payments, all 

obligations of the Corporation under this Second Installment Sale Agreement, and all security 
provided by this Second Installment Sale Agreement for said obligations, including but not 
limited to all rights and interest provided pursuant to the First Assignment Agreement, shall 
cease and terminate, excepting only the obligation of the Corporation to make, or cause to be 
made, Installment Payments from the deposit made by the Corporation pursuant to this Section 
405. Said deposit shall be deemed to be and shall constitute a special fund for the payment of 
Installment Payments in accordance with the provisions of this Second Installment Sale 
Agreement. Upon said deposit the City or its assignee will execute or cause to be executed a 
reconveyance of any and all documents as may be necessary to evidence the release of security 
provided for hereby and to confirm title to the Facilities in the Corporation.  

 
Section 406. Obligations of the Corporation Unconditional; Net Contract. The obligations 

of the Corporation to make the Installment Payments required hereunder and to perform and 
observe the other agreements on its part contained herein shall be absolute and unconditional, 
and shall not be abated, rebated, set-off, reduced, abrogated, terminated, waived, diminished, 
postponed or otherwise modified in any manner or to any extent whatsoever, while any 
Installment Payments remain unpaid, regardless of any contingency, act of God, event or cause 
whatsoever, including, without limiting the generality of the foregoing, any acts or 
circumstances that may constitute failure of consideration, eviction or constructive eviction, the 
taking by eminent domain or destruction of or damage to the Facilities, commercial frustration 
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of purpose, any change in the laws of the United States of America or of the State or any 
political subdivision of either or in the rules or regulations of any governmental authority, or 
any failure of the City or the Trustee to perform and observe any agreement, whether express or 
implied, or any duty, liability or obligation arising out of or connected with this Second 
Installment Sale Agreement, the First Installment Sale Agreement, the First Assignment 
Agreement, the Second Assignment Agreement or the Trust Agreement. This Second 
Installment Sale Agreement shall be deemed and construed to be a “net contract,” and the 
Corporation shall pay absolutely net the Installment Payments and all other payments required 
hereunder, regardless of any rights of set-off, recoupment, abatement or counterclaim that the 
Corporation might otherwise have against the City or the Trustee or any other party or parties. 

 
Section 407. Deed of Trust. 
 
(a) In order to further secure the payment and performance of all obligations of the 

Corporation under this Second Installment Sale Agreement, the Corporation agrees to execute 
and deliver the Deed of Trust and such other deed of trust as may be necessary from time to 
time to grant the Trustee a first priority lien upon the Pledged Property. The Corporation 
hereby covenants and agrees to grant, concurrently with the delivery of the Certificates, a lien 
on the Pledged Property pursuant to the Deed of Trust; provided that the lien of such Deed of 
Trust will be subject to Permitted Encumbrances. The Corporation hereby covenants and agrees 
that, simultaneously with the delivery of the Certificates, the Corporation will deliver to the 
Trustee a mortgagee title insurance policy on the Pledged Property in an amount equal to the 
aggregate outstanding principal amount of the Certificates. 

 
(b) The Corporation hereby represents and warrants that (i) each portion of the Pledged 

Property is an essential asset of the Corporation, and (ii) if any portion of the Pledged Property 
is vacated in compliance with Section 518 hereof, the Corporation shall replace such portion of 
the Pledged Property with a similar property of equal or greater value as portion of the Pledged 
Property and shall be responsible for all costs related to such substitution, including, but not 
limited to, reasonable attorney fees of the Original Purchaser. 
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ARTICLE V 
 

COVENANTS 
 
 

Section 501. Right of Access to the Facilities. The Corporation agrees that during the 
term of this Second Installment Sale Agreement the City, the Trustee and the Original Purchaser 
and the duly authorized agents of any of them, shall have the right (but not the duty) at all 
reasonable times during normal business hours to enter, examine and inspect the Facilities. The 
rights of access hereby reserved to the City, the Trustee and the Original Purchaser and their 
respective authorized agents may be exercised only after the party seeking such access shall 
have given reasonable advance notice and executed release of liability (which release shall not 
limit any of the Corporation’s obligations hereunder) agreements if requested by the 
Corporation in the form then currently used by the Corporation.  

 
Section 502. Corporation’s Maintenance of Its Existence; Consolidation, Merger, Sale or 

Transfer Under Certain Conditions. 
 
(a) The Corporation agrees that during the term of this Second Installment Sale 

Agreement and so long as any Certificate is Outstanding, it will maintain its corporate existence, 
will not dissolve or otherwise dispose of all or substantially all of its assets, and will not 
consolidate with or merge into another corporation or permit one or more corporations to 
consolidate with or merge into it; provided, that the Corporation may, without violating the 
agreements contained in this Section 502, consolidate with or merge into another corporation or 
permit one or more other corporations to consolidate with or merge into it, or sell or otherwise 
transfer to another corporation or an agency of the State all or substantially all of its assets as an 
entirety and thereafter dissolve, so long as, following such consolidation or merger, based upon 
the most recent audited financial statements of the Corporation and such other entity, combined 
Net Revenues Available for Debt Service shall be at least 1.50 times combined Annual Debt 
Service (including any debt service that has been incurred since the date of the audited financial 
statements and any debt service related to the consolidation or merger) and combined Days 
Cash on Hand shall be at least 50 or such lesser coverage ratio or Days Cash on Hand with the 
prior written consent of the Original Purchaser; provided, that in the event the Corporation is 
not the surviving, resulting or transferee corporation, as the case may be, that the surviving, 
resulting corporation, or the transferee of all or substantially all of the Corporation’s assets (i) is 
a corporation (1) organized under the laws of the United States or any state, district or territory 
thereof; (2) is qualified to do business in the State; and (3) is an organization described in 
Section 501(c)(3) of the Code, or a corresponding provision of the federal income tax laws then 
in effect; and (ii) assumes in writing all of the obligations of the Corporation under this Second 
Installment Sale Agreement. Notwithstanding the foregoing, as a condition precedent to any 
consolidation, merger, sale or other transfer, the Trustee, the City and the Original Purchaser 
shall receive (A) an Opinion of Special Counsel to the effect that such merger, consolidation, 
sale or other transfer will not in and of itself affect the Tax-Exempt status of interest on the 
Certificates and (B) an Opinion of Counsel reasonably acceptable to the City to the effect that 
after such merger, consolidation, sale or other transfer, this Second Installment Sale Agreement 
is a valid and binding obligation of the surviving, resulting or transferee corporation, 
enforceable according to its terms, except as enforcement thereof may be limited by bankruptcy, 
insolvency or other laws affecting the enforcement of creditors’ rights generally, or by the 
application of equitable principles if equitable remedies are sought, and the security interest 
created in this Second Installment Sale Agreement will not be adversely affected by such sale or 
other transfer. 

 



 

-16- 

Notwithstanding any other provision of this Section 502(a), the Corporation need not 
comply with any of the provisions of the first paragraph of this Section 502(a) if, at the time of 
any transaction not satisfying the terms of the first paragraph of this Section 502(a), provision 
for the payment of all Outstanding Certificates will be made as provided in Article VIII of the 
Trust Agreement. 

 
(b) If a merger, consolidation, sale or other transfer is effected, as provided in this 

Section 502, the provisions of this Section 502 shall continue in full force and effect and no 
further merger, consolidation, sale or transfer shall be effected except in accordance with the 
provisions of this Section 502. 

 
(c) Another entity may also agree to become a co-obligor and jointly and severally liable 

with the Corporation (without the necessity of merger, consolidation or transfer of assets) under 
this Second Installment Sale Agreement if the foregoing provisions are satisfied. In such event, 
references in this Second Installment Sale Agreement to indebtedness of the Corporation shall 
apply to the combined indebtedness of the Corporation and such other entity, references to the 
financial condition or results of operation of the Corporation shall apply to the combined 
financial condition and results of operation of the Corporation and such other entity, and the 
Corporation and such other entity shall be considered to be the Corporation for all purposes of 
this Second Installment Sale Agreement. 

 
Section 503. Records and Financial Statements of Corporation and Reporting of Other 

Information. The Corporation will furnish the following to the City, the Original Purchaser and 
the Trustee, as specified below, so long as any Certificates remain Outstanding: 

 
(a) its audited financial statements certified by an independent public accountant 

selected by the Corporation as of the end of each of its fiscal years, as soon as accepted by its 
Board, or the Finance or Executive Committee, or equivalent, thereof, but in any event within 
150 days after the end thereof, together with a certificate of the Corporation that no Event of 
Default is then existing and that the representations and warranties of the Corporation set forth 
in the Financing Documents are then true and correct; 

 
(b) as soon as possible and in any event within thirty (30) days after the Corporation 

knows or has reason to know that any event, which would constitute a Reportable Event (as 
defined in ERISA) with respect to any ERISA Plan, has occurred, or that the PBGC (as that term 
is defined in Section 15(c) of ERISA) or the Corporation has instituted or will institute 
proceedings under Title IV of ERISA to terminate any ERISA Plan, a certificate of the chief 
financial officer of the Corporation setting forth details as to such Reportable Event and the 
action which the Corporation proposes to take with respect thereto, together with a copy of any 
notice of such Reportable Event which may be required to be filed with the PBGC, or any notice 
delivered by the PBGC evidencing its intent to institute such proceedings or any notice to the 
PBGC that any ERISA Plan is to be terminated, as the case may be. For all purposes of this 
covenant, the Corporation will be deemed to have all knowledge or knowledge of all facts 
attributable to the ERISA Plan administrator. The Corporation will furnish the City and the 
Trustee (or cause the ERISA Plan administrator to furnish the City and the Trustee) with the 
annual report for each ERISA Plan covered by Title IV and filed with the Internal Revenue 
Service not later than ten (10) days after such report has been filed with the PBGC; 

 
(c) unaudited interim financial statements as available, but at least quarterly, within 30 

days of their availability; 
 
(d) the Corporation’s annual budget within 45 days of adoption; 
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(e) immediate notice of any event occurring that materially impacts the Corporation’s 
financial position, including, but not limited to, notice of any threatened termination of any 
accreditation material to the activities of the Corporation or the commencement of any litigation 
or other governmental or judicial proceeding in which an outcome adverse to the Corporation 
could result in a judgment in excess of available insurance coverage or otherwise have a 
material adverse effect on the operations or financial condition of the Corporation, and any 
other event which reasonably could be expected to have a material adverse effect on the 
operations or financial condition of the Corporation, within five (5) Business Days after the 
Corporation has knowledge of such threatened termination, the commencement of such 
litigation or proceeding or the occurrence of such other event; 

 
(f) Fifteen days prior written notice of new Indebtedness with calculations and 

certifications, including certifications of covenant compliance or an estimate if actual data is not 
yet available; and 

 
(g) Upon the request of the City, the Original Purchaser or the Trustee, the Corporation 

shall promptly furnish such other information regarding the financial position, results of 
operations, business or prospects of the Corporation as such party may reasonably request from 
time to time. 

 
Section 504. Maintenance and Repair; Taxes, Utility and Other Charges. The Corporation 

agrees to maintain, or cause to be maintained, the Facilities (i) in as reasonably safe condition as 
its operations shall permit and (ii) in good repair and in good operating condition, ordinary 
wear and tear excepted, making from time to time all necessary repairs thereto and renewals 
and replacements thereof. 

 
The Corporation agrees that as between the City and the Corporation, the Corporation 

will pay or cause to be paid all taxes and governmental charges of any kind lawfully assessed or 
levied upon the Facilities or any part thereof, all utility and other charges incurred in the 
operation, maintenance, use, occupancy and upkeep of the Facilities and all assessments and 
charges lawfully made by any governmental body for public improvements that may be 
secured by a lien on the Facilities, provided that with respect to special assessments or other 
governmental charges that may lawfully be paid in installments over a period of years, the 
Corporation, to the extent described above, shall be obligated to pay or cause to be paid only 
such installments as are required to be paid during the term of this Second Installment Sale 
Agreement. The Corporation may, at the Corporation’s expense and in the Corporation’s name, 
in good faith, contest any such taxes, assessments and other charges and, in the event of any 
such contest, may permit the taxes, assessments or other charges so contested to remain unpaid 
during that period of such contest and any appeal therefrom unless by such nonpayment the 
Facilities or any part thereof will be subject to loss or forfeiture. 

 
Section 505. Qualification in California. The Corporation agrees that throughout the term 

of this Second Installment Sale Agreement it, or any successor or assignee as permitted by 
Section 502, will be qualified to do business in the State. 

 
Section 506. Tax-Exempt Status of Interest with Respect to the Certificates. 
 
(a) It is the intention of the parties hereto that interest with respect to the Certificates 

shall be and remain Tax-Exempt, and to that end the covenants and agreements of the City and 
the Corporation in this Section 506 and the Tax Agreement are for the benefit of the Trustee and 
each and every Person who at any time will be an Owner of Certificates. 
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(b) Each of the Corporation and the City covenants and agrees that it will not directly or 
indirectly use or permit the use of any proceeds of the Certificates or other funds or take or omit 
to take any action that will cause any Certificate to be an “arbitrage bond” within the meaning 
of Section 148 of the Code. Each of the Corporation and the City further covenants and agrees 
that it will not direct the Trustee to invest any funds held by it under the Trust Agreement or 
this Second Installment Sale Agreement, in such manner as would, or enter into or allow any 
related person to enter into any arrangement (formal or informal) that would, cause any 
Certificate to be an “arbitrage bond” within the meaning of Section 148(a) of the Code. To such 
ends with respect to the Certificates, the City and the Corporation will comply with all 
requirements of Section 148 of the Code to the extent applicable to the Certificates. In the event 
that at any time the City or the Corporation is of the opinion that for purposes of this 
Section 506(b) it is necessary to restrict or limit the yield on the investment of any moneys held 
by the Trustee under this Second Installment Sale Agreement or the Trust Agreement, the City 
or the Corporation shall so instruct the Trustee in writing and the Trustee shall comply with 
such written instructions. 

 
Without limiting the generality of the foregoing, the Corporation and the City agree that 

there shall be paid from time to time all amounts required to be rebated to the United States 
pursuant to Section 148(f) of the Code and any applicable Treasury Regulations. This covenant 
shall survive payment in full of the Certificates or provision for the payment of the Certificates 
in accordance with the Trust Agreement. The Corporation specifically covenants to calculate or 
cause to be calculated and to pay or cause to be paid for and on behalf of the City to the United 
States of America at the times and in the amounts determined under Section 408 of the Trust 
Agreement the Rebate Requirement as described in the Tax Agreement, and under no 
circumstance shall payment of the Rebate Requirement be the obligation of the City. 

 
(c) The City certifies, represents and agrees that it has not taken, and will not take, any 

action which will cause interest paid on the Certificates to become includable in gross income of 
the Owners of the Certificates for federal income tax purposes pursuant to Sections 103 and 141 
through 150 of the Code; and the Corporation certifies and represents that it has not taken or, to 
the extent within its control, permitted to be taken, and the Corporation covenants and agrees 
that it will not take or, to the extent within its control, permit to be taken any action which will 
cause the interest on the Certificates to become includable in gross income of the Owners of the 
Certificates for federal income tax purposes pursuant to such provisions of the Code. The 
Corporation acknowledges having read Section 408 of the Trust Agreement and agrees to 
perform all duties imposed on it by such Section, by this Section and by the Tax Agreement. 
Insofar as Section 408 of the Trust Agreement and the Tax Agreement impose duties and 
responsibilities on the Corporation, they are specifically incorporated herein by reference. 

 
(d) Notwithstanding any provision of this Section 506, Section 408 of the Trust 

Agreement or any provision of the Tax Agreement, if the Corporation shall provide to the City 
and the Trustee an Opinion of Bond Counsel that any specified action required under this 
Section 506, Section 408 of the Trust Agreement or any provision of the Tax Agreement is no 
longer required or that some further or different action is required to maintain the Tax-Exempt 
status of interest on the Certificates, the Corporation, the Trustee, the Original Purchaser and 
the City may conclusively rely on such opinion in complying with the requirements of this 
Section 506, Section 408 of the Trust Agreement and the provisions of the Tax Agreement; and 
the covenants contained in this Section 506, Section 408 of the Trust Agreement and the Tax 
Agreement shall be deemed to be modified to that extent. 
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Section 507. Insurance. So long as any Certificates remain Outstanding: 
 
(a) The Corporation covenants and agrees that it will keep (or cause to be kept) 

insurance against any casualty loss or damage to any structure constituting any part of the 
Facilities, including losses caused by fire and lightning with extended coverage and vandalism 
and malicious mischief insurance. Said extended coverage insurance shall, as nearly as 
practicable, cover loss or damage by terrorism, explosion, windstorm, riot, terrorism, aircraft, 
vehicle damage, smoke and such other hazards as are normally covered by such insurance. All 
insurance provided pursuant to this subsection shall be in an amount equal to the greater of: (i) 
one hundred percent (100%) of the replacement cost (without deduction for depreciation) of all 
buildings, structures and fixtures constituting any part of the Facilities, or (ii) the principal 
amount of the Certificates then remaining unpaid (except that casualty insurance may be 
subject to deductible clauses of not to exceed $100,000). Each requirement of this Section 507 
shall apply to the extent that the requisite coverage actually exists in the marketplace. 

 
(b) The Corporation covenants and agrees to procure and maintain at all times such 

other insurance on the Facilities and all operations thereon (including, without limitation, 
liability insurance, business interruption insurance, professional liability insurance, and 
Director's and Officers' omissions coverage of the types and in the amounts reviewed and 
recommended by the independent insurance consultant described below and acceptable to the 
Original Purchaser; provided, however, the Corporation shall not be required to obtain 
earthquake insurance with respect to the Facilities if such insurance cannot be obtained at 
commercially reasonable rates. The amount of business interruption insurance shall be based on 
the Corporation's budgeted revenues and debt service requirements. 

 
(c) Self-insurance may be maintained by the Corporation in lieu of purchasing an 

insurance policy for liability if: 
 

(i) The Corporation is required under the self-insurance program to deposit and 
maintain in a separate trust account, established for such purpose with a financial 
institution having trust powers, money in an amount sufficient, in the opinion of an 
independent consulting actuary, to pay claims up to the amount of the Corporation's 
retained liability and to pay anticipated claims expense; and 

 
(ii) The self-insurance plan is reviewed at least annually by an independent 

consulting actuary to determine the required amount of additional deposits into the 
trust or those amounts which the Corporation may withdraw from the trust and that a 
copy of the consulting actuary's annual review shall be filed with the City (if requested 
by the City) and the Trustee; and 

 
(iii) The Corporation has received a report from its consulting actuary concerning 

the program, including the Corporation's obligation to deposit money into the trust as 
required and such report has been filed with the City (if requested by the City) and the 
Trustee; the actuary must be a fellow in the Society of Actuaries; and 

 
(iv) The program provides for the administration and payment of claims to the 

extent of the Corporation's retained liability; and 
 
(v) The program requires that the Corporation purchase and maintain in effect 

excess coverage sufficient in amount so that the Corporation's retained liability and 
other excess coverage equals the minimum amount of coverage required hereof for the 
type of coverage as to which the Corporation intends to act or is acting as a self-insurer. 
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(d) The Corporation shall review the insurance requirements of the Corporation with 
respect to the Facilities from time to time (but not less frequently than once every year). If such 
review indicates that the Corporation should increase any of the coverage required by this 
Section 507, the Corporation shall review such recommendation with the governing body of the 
Corporation and shall, increase such coverage; provided, however, that such coverage is 
available from reputable insurance companies. 

 
(e) The Corporation covenants that it will use its best efforts to apply for any grants, 

loans or other relief available from the State or federal government to obtain amounts necessary 
to rebuild any portion of the Facilities destroyed or damaged in connection with an uninsured 
or underinsured calamity causing destruction or damage; provided, however, that the 
Corporation shall not be required to accept such amounts if doing so would jeopardize the 
integrity of the Corporation's programs. 

 
(f) All insurance shall be reviewed and recommended, by an independent insurance 

consultant at least once every other year, to confirm amounts and coverage of risks as is 
customarily maintained by other corporations in connection with the ownership and operation 
of facilities of similar character and size of the Facilities. The independent consultant shall 
prepare a report, addressed to the Original Purchaser and the Trustee summarizing its 
conclusions with respect to insurance required hereunder. 

 
(g) To the extent that the Corporation obtains insurance coverage in the form of 

insurance policies issued by insurance companies, each such insurance policy maintained by the 
Corporation shall be carried by stock, reciprocal or mutual insurance companies authorized to 
do business (or subject to service of process) in the State which are financially responsible and 
capable of fulfilling the requirements of such policies; provided, however, such policies shall be 
provided by carriers rated at least “A” by S&P or “Excellent (A or A-)” (by A.M. Best Company, 
Inc. (or, to the extent approved by the Original Purchaser, an equivalent rating by a recognized 
equivalent rating service if A.M. Best Company, Inc. is no longer issuing such report); and the 
Original Purchaser agrees to accept the Corporation's current insurance carriers meeting such 
ratings. 

 
(h) All such policies with respect to the Pledged Property shall name the Corporation, 

the Trustee and the Original Purchaser as insured parties, beneficiaries or loss payees as their 
interests may appear. Each policy shall be in such form and contain such provisions as are 
generally considered standard for the type of insurance involved and shall contain a provision 
to the effect that the insurer shall not cancel or substantially modify the policy provisions 
without first giving thirty days' prior written notice thereof to the Corporation, the Trustee and 
the Original Purchaser. In lieu of separate policies, the Corporation may maintain blanket 
policies which cover any one or more risks required to be insured against so long as the 
minimum coverage required herein are met. The general liability insurance policies shall be 
endorsed to show the Original Purchaser as additional insured. 

 
(i) Annually within one hundred fifty (150) days after the end of each Fiscal Year, the 

Corporation shall file with the Trustee and the Original Purchaser a Statement setting forth the 
policies of insurance maintained pursuant to this Second Installment Sale Agreement, the 
names of the insurers and insured parties, the amounts of such insurance and applicable 
deductibles, the risks covered thereby and the expiration dates thereof and that the insurance 
requirements hereof have been complied with. The Trustee may conclusively reply upon such 
certification. All insurance policies required by this Second Installment Sale Agreement, or 
ACORD 25 certificates of the insurers (or equivalent) that such insurance is in full force and 
effect, shall be deposited with the Trustee and the Original Purchaser (together with receipts 
indicating that premiums are being paid on an annual or more frequent basis in accordance 
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with the terms of each such policy) and, prior to expiration of any such policy, the Corporation 
shall furnish to the Original Purchaser satisfactory evidence that such policy has been renewed 
or replaced or is no longer required by the financing documents. All policies evidencing such 
required insurance shall provide for prior written notice to the Corporation, the Trustee and the 
Original Purchaser of any cancellation, reduction in amount or material change in coverage. 

 
(j) The Corporation shall at all times also maintain worker’s compensation coverage as 

required by the laws of the State. 
 
Section 508. Investments. The Corporation, by written request, may direct the 

investment by the Trustee of moneys in the funds and accounts established pursuant to the 
Trust Agreement, subject to the limitations set forth in Section 408 of the Trust Agreement. The 
Corporation covenants that it will not direct the Trustee to make any investments and itself will 
not make any investments of the proceeds of the Certificates, or any other funds in any way 
pledged to the security of or reasonably expected to be used to pay the Certificates, which 
would cause any of the Certificates to be “arbitrage Certificates” subject to federal income 
taxation by reason of Section 103(b)(2) of the Code. The Corporation shall not purchase any 
obligations of the City, pursuant to an arrangement, formal or informal, in an amount related to 
the amount of the loans made to the Corporation under this Second Installment Sale Agreement. 
Nothing in this Section shall prohibit the Corporation from receiving Certificates by gift, 
bequest or devise or from purchasing Certificates in the secondary market other than pursuant 
to an arrangement related to the loan made hereby. 

 
Section 509. Compliance with Laws. The Corporation will comply in all material respects 

with all laws, statutes, ordinances, regulations, covenants, conditions and restrictions now or 
hereafter affecting the Corporation or its operations, and it will not commit, suffer or permit any 
act to be done in violation of any law, ordinance or regulation, except, in each case, where such 
noncompliance or act would not have a material adverse effect upon the Corporation’s assets, 
operations or financial condition or upon the Certificates. 

 
Section 510. Prohibited Uses. No portion of the proceeds of the Certificates shall be used 

to finance or refinance any facility, place or building to be used (1) for sectarian instruction or 
study or as a place for devotional activities or religious worship for the useful life of the 
Facilities or (2) by a person that is not an organization described in Section 501(c)(3) of the Code 
or a Governmental Unit or by an organization described in Section 501(c)(3) of the Code 
(including the Corporation) in an “unrelated trade or business” (as set forth in Section 513(a) of 
the Code), in such a manner or to such extent as would result in any of the Certificates being 
treated as an obligation not described in Section 103(a) of the Code. 

 
Section 511. ERISA.  The Corporation will not, so long as any Certificates are 

Outstanding, with respect to any ERISA Plan: 
 
(a) incur any “accumulated funding deficiency,” as such term is defined in Section 412 of 

the Code, whether or not waived, if the amount of such accumulated funding deficiency, plus 
any accumulated funding deficiencies previously incurred with respect to such ERISA Plan and 
not eliminated, would aggregate more than $100,000; provided that the incurring of such an 
accumulated funding deficiency will not be an “event of default” under Section 7.1 hereof if it is 
reduced below $100,000 or eliminated within ninety (90) days after the date upon which the 
Corporation becomes aware of such accumulated funding deficiency; or 

 
(b) terminate any such ERISA Plan in a manner which could result in the imposition of a 

material lien on the property of the Corporation pursuant to Section 4068 of ERISA and which 
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could materially adversely affect the business, earnings, properties or financial condition of the 
Corporation; or 

 
(c) withdraw from a Multiemployer Pension Plan in a “complete withdrawal,” or a 

“partial withdrawal” as defined in Sections 4203(a) and 4205(a), respectively, of ERISA, if such 
withdrawal could materially adversely affect the Corporation’s ability to comply at any time 
with any of the provisions of this Second Installment Sale Agreement. 

 
(d) The Corporation will: 
 

(i) fund all current and past service pension liabilities under the provisions of all 
ERISA Plans such that if all such ERISA Plans were terminated at the same time by the 
Corporation any liens imposed on the Corporation under Section 4068 of ERISA would 
not be in an amount in the aggregate which would materially affect the Corporation’s 
ability to, comply at any time with any of the provisions of this Second Installment Sale 
Agreement; and 

 
(ii) otherwise comply in all material respects with the provisions applicable to its 

ERISA Plans contained in ERISA, the Code and the regulations published thereunder; 
and 

 
(iii) notify the City promptly in writing after the Corporation knows or has 

reason to know (i) of the happening of any material Reportable Event with respect to 
any ERISA Plan and, in any event, at least five (5) days prior to any notification of such 
material Reportable Event given to the PBGC pursuant to the terms of Section 4043 or (ii) 
of an assessment against the Corporation or any Common Control Entity of any 
withdrawal liability to a Multiemployer Pension Plan. Notwithstanding anything herein 
to the contrary, the Corporation need not notify the Trustee or the City of such material 
Reportable Event or withdrawal liability unless it might materially adversely affect the 
business, prospects, earnings, properties or condition (financial or otherwise) of the 
Corporation. 

 
(iv) For purposes of this paragraph and the representations and warranties of the 

Corporation contained in Paragraph (o) of Section 207, the following terms shall have 
the following meanings. The term “Multiemployer Plan” has the meaning set forth in 
Section 4001(a)(3) of ERISA and all rules and regulations promulgated from time to time 
thereunder. The term “Common Control Entity” means any entity which is a member of 
a “controlled group of corporations” with, or is under “common control” with, the 
Corporation as defined in Section 4144(b) or (c) of the Code. The term “PBGC” means 
the Pension Benefit Guaranty Corporation. 
 
Section 512. Rates and Charges; Debt Service Coverage; Days Cash on Hand. The 

Corporation covenants and agrees to comply with the requirements of Subsection (a) and (b) of 
this Section 512. 

 
(a) (i) The Corporation covenants and agrees to operate the Facilities such that its 
operations are reasonably projected in each Fiscal Year to provide Net Revenues 
Available for Debt Service at least equal to 1.25 times Annual Debt Service. 

 
(ii) Within 150 days after the end of each Fiscal Year, the Corporation shall 

compute, or cause to be computed, Net Revenues Available for Debt Service, Annual 
Debt Service and the ratio thereof for such Fiscal Year and promptly furnish to the 
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Trustee and the Original Purchaser a Certificate setting forth the results of such 
computations. 
 
(b) The Corporation shall maintain, as of the end of each Fiscal Year, beginning with the 

Fiscal Year ending June 30, 2021, at least forty-five (45) Days Cash on Hand, as shown on the 
Corporation’s audited financial statements for such Fiscal Year. For purposes of this 
requirement, “Days Cash on Hand” shall mean, for any Fiscal Year, the quotient obtained by 
dividing (1) the Corporation’s cash and cash equivalents (including board designated funds and 
funded depreciation, but excluding proceeds of Short-Term Indebtedness) as of the end of such 
Fiscal Year by (2) the quotient of dividing (a) the Corporation’s operating expenses (excluding 
depreciation, amortization, allowance for bad debts, and any other noncash expenses) for such 
Fiscal Year by (b) the number of days in such Fiscal Year. 

 
The Corporation further covenants and agrees that if, at the end of such Fiscal Year, (i) 

Net Revenues Available for Debt Service shall be less than 1.25 times Annual Debt Service for 
such Fiscal Year, or (ii) the Days Cash on Hand shall have been less than 45, it will promptly 
employ a Consultant to make recommendations as to a revision of the methods of operation of 
the Corporation which will result in producing (x) Net Revenues Available for Debt Service at 
least equal to 1.25 times Annual Debt Service in the current Fiscal Year, and (y) at least 65 Days 
Cash on Hand in the current Fiscal Year. Copies of the recommendations of the Consultant shall 
be filed with the City, the Trustee and the Original Purchaser. The Corporation shall, to the 
extent feasible, promptly upon its receipt of such recommendations, subject to applicable 
requirements or restrictions imposed by law, revise its methods of operation or collections and 
shall take such other action as shall be in conformity with such recommendations. 

 
If the Corporation complies in all material respects with the reasonable 

recommendations of the Consultant in respect to said rates, fees, charges and methods of 
operation or collection for two consecutive years, the Corporation will be deemed to have 
complied with the covenants contained in this 513 for such Fiscal Year, notwithstanding that 
Net Revenues Available for Debt Service shall be less than 1.25 times Annual Debt Service or 
the Days Cash on Hand shall be less than 45; provided, that (1) this sentence shall not be 
construed as in any way excusing the Corporation from taking any action or performing any 
duty required under this Second Installment Sale Agreement or be construed as constituting a 
waiver of any other event of default under this Second Installment Sale Agreement and (2) Net 
Revenues Available for Debt Service shall be at least equal to 1.0 times Annual Debt Service for 
such Fiscal Year. 

 
Section 513. Limitation on Indebtedness. The Corporation covenants and agrees that it 

will not incur any additional Indebtedness; provided, however, the Corporation may incur: 
 
(a) Parity Debt, provided that (i) for the most recent fiscal year for which an audit is 

available, as evidenced by a certificate of an independent certified public accountant, the 
Corporation had Net Revenues Available for Debt Service at least equal to 1.35 times Maximum 
Annual Debt Service on all outstanding and proposed debt, (ii) the trustee for such Parity Debt 
is the Trustee, (iii) such Parity Debt shall have the same principal and interest payment dates as 
the Certificates or payments shall be made to the Trustee on the same dates as principal and 
interest payment dates as the Certificates, and (iv) no default shall have occurred and be 
continuing under this Second Installment Sale Agreement or under any agreement providing 
for the issuance of Parity Debt. 

 
(b) Parity Debt which does not meet the requirements of clause (i) of subsection (a) of 

this Section 513 incurred for the purpose of refunding any Outstanding Parity Debt so as to 
render it no longer Outstanding provided that Maximum Annual Debt Service on such 
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refunding Indebtedness, does not exceed Maximum Annual Debt Service on the refunded 
Indebtedness. 

 
(c) Completion Indebtedness, with the consent of the Original Purchaser, in an amount 

not greater than 15% of the Indebtedness incurred to finance the project to be completed 
otherwise not requiring the compliance with any specific other incurrence test. 

 
(d) Short-Term Indebtedness (i) incurred pursuant to subsection (a) of this Section 513 or 

(ii) there is delivered to the Trustee a Certificate of the Corporation certifying that (A) the total 
amount of such Short-Term Indebtedness does not exceed 20% of Total Revenues of the 
Corporation for the most recent Fiscal Year for which audited financial statements are available; 
and (B) in every Fiscal Year, there shall be at least a thirty (30) day period when the balance of 
such Short-Term Indebtedness is reduced to zero. 

 
(e) Liabilities (other than for borrowed money, rents payable under lease agreements 

and operating leases) incurred in the regular course of operations of the Corporation. 
 
(f) Reimbursement and other obligations arising under reimbursement agreements 

relating to letters of credit or similar credit facilities used to secure Indebtedness. 
 
(g) Subordinate Indebtedness and purchase money security indebtedness, without 

limitation, except as set forth in subsections (a)(i) and (a)(ii) above. 
 
(h) Personal property/equipment financing as stated in paragraph (xii) of the definition 

of Permitted Encumbrances. 
 
(i) Other Indebtedness approved in writing by the Original Purchaser. 
 
Section 514. Gross Revenue Pledge. In consideration of the execution and delivery of the 

Certificates and to secure the payment of the Installment Payments and Additional Payments 
and the performance of the other obligations of the Corporation hereunder, the Corporation 
does hereby pledge and grant a security interest, to the extent permitted by law, to the City in 
all Gross Revenues and the proceeds thereof, to secure the obligations of the Corporation under 
this Second Installment Sale Agreement. The Corporation agrees that, as long as any of the 
Certificates remain Outstanding or any Additional Payments remain unpaid, all of the Gross 
Revenues shall be deposited as soon as practicable upon receipt in a fund designated as the 
“Gross Revenue Fund” in an account or accounts at such banking institution or institutions as 
the Corporation shall from time to time designate in writing to the Trustee for such purpose 
(herein called the “Depository Bank(s)”). Subject to the provisions of this Second Installment 
Sale Agreement permitting the application thereof for the purposes and on the terms and 
conditions set forth herein, the Corporation hereby pledges, and to the extent permitted by law 
grants a security interest to the Original Purchaser and the Trustee, as assignee of the City (for 
the benefit of the Owners and the holders of any Parity Debt, as and to the extent set forth in 
this Section), in the Gross Revenue Fund and all of the Gross Revenues to secure the payment of 
the Installment Payments and Additional Payments and the performance by the Corporation of 
its other obligations under this Second Installment Sale Agreement and the payment and 
performance of all obligations of the Corporation under any Parity Debt agreements. The 
Corporation agrees to execute and deliver such control agreements and other documents and 
instruments, and to take any other action as may be necessary or reasonably requested by the 
Trustee or the City in order to perfect or maintain as perfected such security interest or give 
public notice thereof. If at any time when there are Certificates Outstanding, the Corporation 
shall establish a new depository account with a Depository Bank constituting a part of the Gross 
Revenue Fund, the Corporation covenants and agrees to notify the Trustee and the Original 
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Purchaser thereof and to cooperate with the Trustee in effecting a first lien on such agreements 
and other documents and instruments and by taking any other action, as may be necessary or 
reasonably required by the Trustee or the City in order to perfect or maintain as perfected such 
security interest or give public notice thereof. 

 
(b) Amounts in the Gross Revenue Fund may be used and withdrawn by the 

Corporation at any time for any lawful purpose, except as hereinafter provided. In the event 
that the Corporation is delinquent for more than one Business Day in the payment or required 
prepayment of any Installment Payment or any payment with respect to Parity Debt, the 
Trustee shall notify the City, the Corporation, the Original Purchaser and the Depository Bank(s) 
of such delinquency, and, unless such Installment Payment or payment with respect to Parity 
Debt is paid within five (5) days after receipt of such notice, the Corporation shall cause the 
Depository Bank(s) to transfer the Gross Revenue Fund to the name and credit of the Trustee, as 
assignee of the City. The Gross Revenue Fund shall remain in the name and to the credit of the 
Trustee until the amounts on deposit in said fund are sufficient to pay in full (or have been used 
to pay in full) all Installment Payments in default and payments required with respect to Parity 
Debt in default and until all other Installment Sale Agreement Defaults and events of default 
with respect to Parity Debt known to the Trustee shall have been made good or cured to the 
satisfaction of the Trustee or provision deemed by the Trustee to be adequate shall have been 
made therefor, whereupon the Gross Revenue Fund (except for the Gross Revenues required to 
make such payments or cure such defaults) shall be transferred by the Depository Bank(s) 
automatically back to the name and credit of the Corporation. During any period that the Gross 
Revenue Fund is held in the name and to the credit of the Trustee, the Trustee shall use and 
withdraw from time to time amounts in said fund to make Installment Payments, Additional 
Payments and the other payments required of the Corporation under this Second Installment 
Sale Agreement or with respect to any Parity Debt as such payments become due (whether by 
maturity, prepayment, acceleration or otherwise), and, if such amounts shall not be sufficient to 
pay in full all such payments due on any date, then, first, to the payment of Installment 
Payments and debt service with respect to Parity Debt, ratably, according to the amounts due 
respectively for Installment Payments and such Parity Debt debt service, without discrimination 
or preference, and then to such other payments in the order which the Trustee, in its sole 
discretion, shall determine to be in the best interests of the holders of the Certificates and such 
Parity Debt, without discrimination or preference. During any period that the Gross Revenue 
Fund is held in the name and to the credit of the Trustee, the Corporation shall not be entitled to 
use or withdraw any of the Gross Revenues unless (and then only to the extent that) the Trustee, 
in its sole discretion, so directs for the payment of current or past due operating expenses of the 
Corporation pursuant to a budget prepared by the Corporation; provided, however, that the 
Corporation shall be entitled to use or withdraw any amounts in the Gross Revenue Fund 
which do not constitute Gross Revenues. The Corporation shall execute and deliver all 
instruments as may be required to implement this Section. The Corporation further agrees that 
a failure to comply with the terms of this Section shall cause irreparable harm to the Owners 
from time to time of the Certificates and the holders from time to time of Parity Debt, and shall 
entitle the Trustee, as assignee of the City, with or without notice to the Corporation, to take 
immediate action to compel the specific performance of the obligations of the Corporation as 
provided in this Section. 

 
Section 515. Limitation on Encumbrances. The Corporation covenants and agrees that it 

will not create, assume or suffer to exist any mortgage, deed of trust, pledge, security interest, 
encumbrance, lien or charge of any kind (including any charge upon property purchased under 
conditional sales or other title retention agreements) upon the Corporation or the Pledged 
Property, whether now owned or hereafter acquired ; provided, however, that notwithstanding 
the foregoing, the Corporation may create, assume or suffer to exist Permitted Encumbrances.  

 



 

-26- 

Section 516. Environmental Indemnity.  
 
(a) The Corporation shall not cause or permit the Facilities or any part thereof to be used 

to generate, manufacture, refine, transport, treat, store, handle, dispose, transfer, produce or 
process Hazardous Substances, except in compliance with all applicable Federal, state and local 
laws or regulations, nor shall the Corporation cause or permit, as a result of any intentional or 
unintentional act or omission on the part of the Corporation or any tenant or subtenant, a 
release of Hazardous Substances onto the Facilities. The Corporation shall comply with and 
ensure compliance by all tenants and subtenants with all applicable Federal, state and local laws, 
ordinances, rules and regulations, whenever and by whomever triggered, and shall obtain and 
comply with, and ensure that all tenants and subtenants obtain and comply with, any and all 
approvals, registrations or permits required thereunder. 

 
(b) The Corporation shall (i) conduct and complete all investigations, studies, sampling 

and testing, and all remedial, removal, and other actions necessary to dean up and remove all 
Hazardous Substances, on, from, or affecting the Facilities (A) in accordance with all applicable 
Federal, state and local laws, ordinances, rules, regulations, and policies, (B) to the satisfaction 
of the Trustee, and (C) in accordance with the orders and directives of all Federal, state and 
local governmental authorities, and (ii) defend, indemnify, and hold harmless the City, the 
Original Purchaser and the Trustee from and against any claims, demands, penalties, fines, 
liabilities, settlements, damages, costs, or expenses of whatever kind or nature, known or 
unknown, contingent or otherwise, arising out of, or in any way related to, (A) the presence, 
disposal, release, or threatened release of any Hazardous Substances which are on, from, or 
affecting the soil, water, vegetation, buildings, personal property, persons, animals, or 
otherwise; (B) any personal injury (including wrongful death) or property damage (real or 
personal) arising out of or related to such Hazardous Substances, and/ or (C) any violation of 
laws, orders, regulations, requirements or demands of government authorities, or any policies 
or requirements of the mortgage trustee, which are based upon or in any way related to such 
Hazardous Substances including, without limitation, attorney and consultant fees, investigation 
and laboratory fees, court costs, and litigation expenses. 

 
(c) In the event that the Trustee elects to control, operate, sell or otherwise claim 

property rights in the Facilities, the Corporation shall deliver the Facilities free of any and all 
Hazardous Substances so that the conditions of the Facilities shall conform with all applicable 
Federal, state and local laws, ordinances, rules or regulations affecting the Facilities. Prior to any 
such delivery of the Facilities, the Corporation shall pay the Trustee, from its own funds, any 
amounts then required to be paid under subsection (ii) above. 

 
(d) The provisions of this Section 516 shall survive any termination of this Second 

Installment Sale Agreement prior to payment in full of the Certificates. 
 
Section 517. Nondiscrimination. The Corporation herein covenants that this Second 

Installment Sale Agreement is made and accepted upon and subject to the conditions that there 
shall be no discrimination against or segregation of any person or group of persons, on account 
of race, color, creed, religion, sex, marital status, national origin, or ancestry, in the leasing, 
subleasing, transferring, use, occupancy, tenure, or enjoyment of the Facilities nor shall the 
Corporation establish or permit any such practice or practices of discrimination or segregation 
with reference to the selection, location, number, use, or occupancy, of tenants, lessees, 
sublessees, subtenants, or vendees in the Facilities. 

 
Section 518. Limitation on Disposition of Assets.  
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(a) The Corporation shall not sell or otherwise dispose of any part of the Facilities, 
including any facilities or equipment thereon (other than as part of a disposition of assets as 
permitted by Section 502 hereof) unless: 

 
(i) such assets shall have become inadequate, obsolete, worn out, unsuitable, 

undesirable, unprofitable or unnecessary to the Corporation, and the sale, removal or 
other disposition thereof will not, in the opinion of the Corporation, materially impair 
the structural soundness, efficiency, economic value or revenue generating capacity of 
the Corporation; 

 
(ii) the proceeds from such sale or other disposition are equal to at least the fair 

market value of the assets sold or otherwise disposed of and the Corporation either pays 
the net proceeds of such sale or other disposition to the Trustee for deposit in the 
optional redemption account to be created in the Trust Fund or utilizes the net proceeds 
of such sale or other disposition to acquire property that will thereafter constitute 
Facilities; or 

 
(iii) the aggregate market value of the portions of the Facilities disposed of in any 

Fiscal Year does not exceed five percent (5%) of the value of the tangible Facilities 
reflected on the balance sheet of the Corporation, reduced by accumulated depreciation 
and amortization with respect to such Facilities retained by the Corporation. 

 
(b) Before any disposition of any part of the Facilities in any Fiscal Year in accordance 

with subsection (a) above, the Corporation shall furnish to the Trustee and the Original 
Purchaser (A) a certificate of the Corporation stating that such disposition is for a purpose 
specified in clauses (i) , (ii) or (iii) of subsection (a) of this Section, as appropriate, that no Event 
of Default under the Trust Agreement or this Second Installment Sale Agreement or default 
under the Deed of Trust has occurred and is continuing and stating the amount of the net 
proceeds or other consideration received, if any, from such sale or other disposition, and (B) if 
applicable, an appraisal of the property to be acquired with the net proceeds or other 
consideration received from such sale or other disposition, showing that such property is to be 
acquired at a price not more than its fair market value. Upon receipt of such certificate, 
appraisal(s) and report, the Trustee shall execute and deliver any releases or other documents 
reasonably requested by the Corporation in connection with such sale or other disposition. 

 
(c) The Trustee shall also execute and deliver any documents reasonably requested by 

the Corporation in connection with the sale or other disposition of any part of the Facilities in 
any Fiscal Year upon receipt of a Statement of the Trustee and the Original Purchaser stating 
that the parts of the Facilities so sold or disposed of and all other parts of the Facilities sold or 
otherwise disposed of during the same Fiscal Year do not in the aggregate exceed the 
limitations set forth in this Section. 

 
Notwithstanding the foregoing, the Corporation may replace any portion of the 

Facilities that constitutes fixtures if the Corporation substitutes fixtures of equivalent utility and 
not less than equivalent value and such substituted fixtures are free of any liens or 
encumbrances including, without limitation, purchase money security interests. 

 
(d) In addition to the foregoing limitations, the Corporation may not sell or otherwise 

dispose of any of the Pledged Property unless it shall be established to the satisfaction of the 
Trustee and the Original Purchaser that (i) all consents and approvals of governmental entities, 
board and other bodies required in connection therewith have been obtained, (ii) the security of 
the Deed of Trust and the ability of the trustee thereunder to foreclose upon the remaining 
Pledged Property will not be impaired as a result of the disposition of such property and (iii) 
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the Corporation shall have conveyed to the trustee under the Deed of Trust such rights-of-way, 
easements and other rights in land as are required for ingress to and egress from the remaining 
Pledged Property, for the utilization of the facilities located thereon and for utilities required to 
serve such facilities. 

 
(e) Notwithstanding any other provision of this Second Installment Sale Agreement, no 

cash, investments and other current assets ("Liquid Assets") may be sold or otherwise disposed 
of unless (i) fair market value is received in return, or (ii) the total market value of Liquid Assets 
disposed of in any Fiscal Year does not exceed one percent (1%) of all Liquid Assets of the 
Corporation. 

 
Section 519. Indemnification.  
 
(a) To the fullest extent permitted by law, the Corporation agrees to indemnify, hold 

harmless and defend the City, the Trustee, the Original Purchaser and each of its respective past, 
present and future officers, members, directors, officials, employees, attorneys and agents 
(collectively, the “Indemnified Parties”), against any and all losses, damages, claims, actions, 
liabilities, costs and expenses of any conceivable nature, kind or character (including, without 
limitation, reasonable attorneys’ fees, litigation and court costs, amounts paid in settlement and 
amounts paid to discharge judgments) to which the Indemnified Parties, or any of them, may 
become subject under or any statutory law (including federal or state securities laws) or at 
common law or otherwise, arising out of or based upon or in any way relating to: 

 
(i) the Certificates, the Trust Agreement, the First Installment Sale 

Agreement, the Second Installment Sale Agreement, the First Assignment Agreement, 
the Second Assignment Agreement, the Deed of Trust and the Tax Agreement or the 
execution or amendment hereof or thereof or in connection with transactions 
contemplated hereby or thereby, including the execution, sale or resale of the 
Certificates; 

 
(ii) any act or omission of the Corporation or any of its agents, contractors, 

servants, employees, tenants or licensees in connection with the Facilities, the operation 
of the Facilities, or the condition, environmental or otherwise, occupancy, use, 
possession, conduct or management of work done in or about, or from the planning, 
design, acquisition, installation or construction of, the Facilities or any part thereof; 

 
(iii) any lien or charge upon payments by the Corporation to the City and the 

Trustee hereunder, or any taxes (including, without limitation, all ad valorem taxes and 
sales taxes), assessments, impositions and other charges imposed on the City or the 
Trustee in respect of any portion of the Facilities; 

 
(iv) the defeasance and/or redemption, in whole or in part, of the Certificates; 
 
(v) any untrue statement or misleading statement or alleged untrue 

statement or alleged misleading statement of a material fact contained in the documents 
relating to the Certificates, or any omission or alleged omission of any material fact 
necessary to be stated therein in order to make the statements made therein, in the light 
of the circumstances under which they were made, not misleading; 

 
(vi) any violation of any Environmental Regulation with respect to, or the 

release of any Hazardous Substance from, the Pledged Property or any part thereof; 
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(vii) any declaration of taxability of interest with respect to the Certificates, or 
allegations that interest with respect to the Certificates is taxable or any regulatory audit 
or inquiry regarding whether interest with respect to the Certificates is taxable; 

 
(viii) the Trustee’s acceptance or administration of the trust of the Trust 

Agreement, or the exercise or performance of any of its powers or duties thereunder or 
under any of the documents relating to the Certificates to which it is a party;  
 

except (A) in the case of the foregoing indemnification of the Trustee or any of its respective 
officers, members, directors, officials, employees, attorneys and agents, to the extent such 
damages are caused by the negligence or willful misconduct of such Indemnified Party; or (B) in 
the case of the foregoing indemnification of the City or any of its officers, members, directors, 
officials, employees, attorneys and agents, to the extent such damages are caused by the willful 
misconduct of such Indemnified Party. In the event that any action or proceeding is brought 
against any Indemnified Party with respect to which indemnity may be sought hereunder, the 
Corporation, upon written notice from the Indemnified Party, shall assume the investigation 
and defense thereof, including the employment of counsel selected by the Indemnified Party, 
and shall assume the payment of all expenses related thereto, with full power to litigate, 
compromise or settle the same in its sole discretion; provided that the Indemnified Party shall 
have the right to review and approve or disapprove any such compromise or settlement. Each 
Indemnified Party shall have the right to employ separate counsel in any such action or 
proceeding and participate in the investigation and defense thereof, and the Corporation shall 
pay the reasonable fees and expenses of such separate counsel; provided, however, that such 
Indemnified Party may only employ separate counsel at the expense of the Corporation if in the 
judgment of such Indemnified Party a conflict of interest exists by reason of common 
representation or if all parties commonly represented do not agree as to the action (or inaction) 
of counsel. 

 
(b) The rights of any persons to indemnity hereunder and rights to payment of fees and 

reimbursement of expenses pursuant to any documents relating to the Certificates shall survive 
the final payment or defeasance of the Certificates and in the case of the Trustee any resignation 
or removal. The provisions of this Section 519 shall survive the termination of this Second 
Installment Sale Agreement and the redemption or other payment in full of the Certificates. 

 
Section 520. Waiver of Personal Liability. No officer, agent or employee of the City or 

any director, officer, agent or employee of the Corporation shall be individually or personally 
liable for the payment of any principal (or Redemption Price) or interest with respect to the 
Certificates or any other sum hereunder or be subject to any personal liability or accountability 
by reason of the execution and delivery of this Second Installment Sale Agreement, but nothing 
herein contained shall relieve any such member, director, officer, agent or employee from the 
performance of any official duty provided by law or by this Second Installment Sale Agreement. 

 
Section 521. Obligation to Continue Payments. So long as any Certificates are 

Outstanding, if (i) the Facilities or any portion thereof is destroyed (in whole or in part) or is 
damaged by fire or other casualty, or (ii) the temporary use of the Facilities or any portion 
thereof shall be taken under the exercise of the power of eminent domain by any governmental 
body or by any person, firm or corporation acting under governmental authority, the 
Corporation shall nevertheless be obligated to continue to pay the Installment Payments and 
Additional Payments to the extent not prepaid. 

 
Section 522. Disposition of Insurance and Condemnation Proceeds.  
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(a) All proceeds of the insurance carried pursuant to Section 507(a) hereof (except 
proceeds of the liability portion, if any, of such insurance), and proceeds of any condemnation 
awards with respect to the Facilities in excess of $100,000 shall be paid immediately upon 
receipt by the Corporation. In the event that the proceeds of any loss or damage to or 
condemnation of the Facilities shall be less than or equal to $100,000 the Corporation may retain 
such proceeds without any formality whatsoever. If the Corporation elects to repair or replace 
such property, the Corporation shall proceed reasonably promptly to repair or replace such 
property. 

 
(b) In the event the Corporation shall elect to apply the proceeds to the prepayment of 

the Installment Payments (and the consequent redemption of Certificates), and not to the repair 
or replacement of the property damaged, destroyed or taken, the Corporation shall apply such 
amounts to prepay the Installment Payments (and thereby the Certificates). 
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ARTICLE VI 
 

DISCLAIMER OF WARRANTIES; ASSIGNMENT; AMENDMENT  
 
 
Section 601. Disclaimer of Warranties. Neither the City nor its assignee make any 

warranty or representation, either express or implied, as to the value, design, condition, 
merchantability or fitness for any particular purpose or fitness for the use contemplated by the 
Corporation of the Facilities or any portion thereof, or any other representation or warranty 
with respect to the Facilities, or any portion thereof. In no event shall the City or its assignee be 
liable for incidental, indirect, special or consequential damages, in connection with this Second 
Installment Sale Agreement or the existence, furnishing, or functioning of the Facilities, or the 
Corporation’s or any other person’s use of the Facilities, except such damages as may arise by 
reason of the City’s breach of this Second Installment Sale Agreement.  

 
Section 602. No Assignment. The Corporation’s rights and obligations under this Second 

Installment Sale Agreement may not be assigned. 
 
Section 603. Amendment. With the prior written consent of the Owners, this Second 

Installment Sale Agreement may be amended in writing by the parties hereto or by their 
assignees on their behalf or in their name, provided that no such amendment shall be made 
unless there is filed with the Trustee and the Owners the opinion of Special Counsel that under 
existing laws in effect on the date of the opinion, said amendment will not impair the exclusion 
from gross income for federal income tax purposes of the interest component of Purchase 
Payments. No amendment hereof which affects the rights, duties or immunities of the Trustee 
will take effect without the express written consent of the Trustee. 
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ARTICLE VII 
 

EVENTS OF DEFAULT AND REMEDIES  
 

 
Section 701. Events of Default Defined. Any one of the following which occurs shall 

constitute an Event of Default under this  Second Installment Sale Agreement: 
 
(a) failure by the Corporation to pay or cause to be paid any amounts required to be 

paid under Section 401 hereof when due; or 
 
(b) failure of the Corporation to observe and perform any covenant, condition or 

agreement on its part required to be observed or performed under this Second Installment Sale 
Agreement, other than making the payments referred to in (a) above, which continues for a 
period of thirty (30) days after written notice from the Trustee or the City, which notice shall 
specify such failure and request that it be remedied, unless the City and the Trustee shall agree 
in writing to an extension of such time period; provided, however, that if the failure stated in 
the notice cannot be corrected within such period, the City and the Trustee will not 
unreasonably withhold their consent to an extension of such time period if corrective action is 
instituted within such period and diligently pursued until the default is corrected; provided, 
however, that such failure or breach shall be cured within 120 days of such notice; or 

 
(c) any of the representations or warranties of the Corporation made herein or in the 

application filed with the City in connection with the Certificates was false or incorrect in any 
material respect when made; or 

 
(d) an Act of Bankruptcy occurs with respect to the Corporation; or 
 
(e) the occurrence of an Event of Default under the First Installment Sale Agreement or 

the Trust Agreement. 
 
(f) any reportable event (as defined in ERISA) which the Original Purchaser determines 

in good faith constitutes grounds for the termination of any Plan of the Corporation or for the 
appointment by the appropriate United States District Court of a trustee to administer or 
liquidate any such Plan, shall have occurred and be continuing thirty (30) days after written 
notice to such effect shall have been given to the Corporation by the Purchaser; or any such Plan 
shall be terminated; or a trustee shall be appointed by the appropriate United States District 
Court to administer any such Plan; or the PBGC shall institute proceedings to administer or 
terminate any such Plan; and in the case of any such event the aggregate amount of vested 
unfunded liabilities under such Plan shall exceed (either singly or in the aggregate in the case of 
any such liability arising under more than one such Plan) five percent (5%) of the total assets of 
the Corporation; 

 
(g) the liens provided under the Deed of Trust shall cease at any time to be in effect and 

fully perfected as to any material part of the Pledged Property; 
 
(h) any final judgment or judgments, writ or writs or warrant or warrants of attachment, 

or any similar process or processes the operation or result of which, individually or in the 
aggregate, equals or exceed $250,000, which are not covered in full by insurance, with written 
acknowledgement of such coverage having been provided by the provider of such insurance 
coverage to the Original Purchaser shall be entered or filed against the Corporation or against 
any of its Facilities and remain unpaid, unvacated, unbonded or unstayed for a period of sixty 
(60) days; or 
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(i) the Corporation fails to provide the Original Purchaser with any financial information 

required by Section 503 for a period of sixty (60) days within the dates required thereof. 
 
Section 702. Remedies on Default.  
 
(a) Whenever any Event of Default hereunder shall have occurred and shall continue, 

the interest rate with respect to the Certificates shall be the Default Rate and the City, the 
Trustee or the Original Purchaser may take whatever action or institute any proceeding, at law 
or in equity, as may be necessary or desirable for the collection of the payments and other 
amounts then due, including Installment Payments, and thereafter to become due hereunder or 
the enforcement of the performance and observance of any obligation, agreement or covenant of 
the Corporation under this Second Installment Sale Agreement, including but not limited to: 
(i) instituting and prosecuting to judgment or final decree and enforcing any such judgment or 
decree against the Corporation and collect in the manner provided by law moneys decreed to be 
payable; (ii) by injunctive and other equitable relief, to require the Corporation to perform each 
of its obligations hereunder and to otherwise protect the City’s and the Original Purchaser’s 
rights hereunder, and (iii) institute foreclosure proceedings under the Deed of Trust if 
permitted under the terms thereof. 

 
(b) In case the Trustee or the City shall have proceeded to enforce its rights under this 

Second Installment Sale Agreement and such proceedings shall have been discontinued or 
abandoned for any reason or shall have been determined adversely to the Trustee or the City, 
then, and in every such case, the Corporation, the Trustee and the City shall be restored 
respectively to their several positions and rights hereunder, and all rights, remedies and powers 
of the Corporation, the Trustee and the City shall continue as though no such action had been 
taken (provided, however, that any settlement of such proceedings duly entered into by the 
City, the Trustee or the Corporation shall not be disturbed by reason of this provision). 

 
Section 703. Remedies Not Exclusive. No remedy by the terms of this Second Installment 

Sale Agreement, the Second Assignment Agreement or the Trust Agreement conferred upon or 
reserved to the Trustee (or to the Owners) is intended to be exclusive of any other remedy, but 
each and every such remedy shall be cumulative and shall be in addition to any other remedy 
given to the Trustee or to the Owners hereunder or now or hereafter existing at law or in equity 
or by statute.  

 
No delay or omission to exercise any right, power or remedy accruing upon any Event 

of Default shall impair any such right, power or remedy or shall be construed to be a waiver of 
any such Event of Default or acquiescence therein; and every such right, power or remedy may 
be exercised from time to time and as often as may be deemed expedient.  

 
Section 704. No Additional Waiver Implied by One Waiver. In the event any agreement 

contained in this Second Installment Sale Agreement should be breached by either party and 
thereafter waived by the other party, such waiver shall be limited to the particular breach so 
waived and shall not be deemed to waive any other breach hereunder. No waiver shall be 
effective unless in writing and signed by the party making the waiver. The City shall have no 
power to waive any Event of Default hereunder by the Corporation without the consent of the 
Trustee to such waiver.  

 
 Section 705. Status Quo Ante. In case any suit, action or proceeding to enforce any right 

or exercise any remedy shall be brought or taken and then discontinued or abandoned, then, 
and in every such case, the City and its assignee, shall be restored to its and their former 
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position and rights and remedies as if no such suit, action or proceedings had been brought or 
taken.  

 
 Section 706. Agreement to Pay Attorneys’ Fees and Expenses. Upon an Event of Default 

under this Second Installment Sale Agreement, if the City, the Owners or the Trustee employ 
attorneys or incur other expenses for the collection of Installment Payments or the enforcement 
of performance or observance of any obligation or agreement on the part of the Corporation or 
the City herein contained, the Corporation agrees that it will on demand therefor pay to the City, 
the Owners or the Trustee, as the case may be, the reasonable fees and disbursements of such 
attorneys and such other expenses so incurred by the City, the Owners or the Trustee. The 
obligations of the Corporation hereunder shall be and remain valid and binding obligations of 
the Corporation, notwithstanding payment of the Installment Payments in full, for a period of 
not to exceed any applicable statute of limitations period. 
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ARTICLE VIII 
 

ADMINISTRATIVE PROVISIONS  
 
 
Section 801. Preservation and Inspection of Documents. All documents received by the City 

or the Corporation under the provisions of this Second Installment Sale Agreement shall be retained 
in their respective possessions and shall be subject at all reasonable times to the inspection of the 
other party hereto and its assigns, agents and representatives, any of whom may make copies 
thereof.  

Section 802. Parties of Interest. Nothing in this Second Installment Sale Agreement, 
expressed or implied, is intended to or shall be construed to confer upon or to give to any person or 
party other than the City and its assignee and the Corporation any rights, remedies or claims under 
or by reason of this Second Installment Sale Agreement or any covenants, condition or stipulation 
hereof; and all covenants, stipulations, promises and agreements in this Second Installment Sale 
Agreement contained by or on behalf of the City or the Corporation shall be for the sole and 
exclusive benefit of the City and its assignee where expressly so noted and the Corporation and its 
assignee. Notwithstanding the foregoing, the Trustee shall be a third party beneficiary of this Second 
Installment Sale Agreement for all purposes.  

Section 803. No Recourse Under Agreement. All covenants, stipulations, promises, 
agreements and obligations of the parties hereto contained in this Second Installment Sale 
Agreement shall be deemed to be the covenants, stipulations, promises, agreements and obligations 
of the parties hereto, respectively, and not of any officer, employee or agent of the parties hereto in 
an individual capacity, and no recourse shall be had for the payment of the Installment Payments or 
for any claim based thereon or under this Second Installment Sale Agreement against any officer, 
employee or agent of the parties hereto.  

Section 804. Notices. All notices, Written Certificates or other communications hereunder 
shall be sufficiently given and shall be deemed given when delivered or deposited in the United 
States mail in registered or certified form with postage fully prepaid, or by fax:  

If to the Corporation: Ampla Health 
 935 Market Street 
 Yuba City, CA 95991 

 Attention: Chief Financial Officer 
 Phone: (530) 674-4261 
 
If to the City: City of Yuba City 

 1201 Civic Center Boulevard 
 Yuba City, CA 95993 

 Attention: Director of Finance and IT 
 Phone: (530) 822-4792 
 
If to the Trustee: U.S. Bank National Association 
 One California Street, Suite 1000 
 San Francisco, CA 94111 
 Attention: Global Corporate Trust Services 
 Phone: (415) 677-3593 
 
To the Original Purchaser: First Foundation Bank 
 2233 Douglas Boulevard, Suite 300 
 Roseville, CA 95661 
 Attention: ____________ 
 Telephone: (916) ___-____ 

The parties hereto, by notice given hereunder, may, respectively, designate different 
addresses to which subsequent notices, certificates or other communications will be sent. Copies of 
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all notices Written Certificates or other documents to be delivered to the Trustee hereunder shall 
simultaneously be delivered to the Owners at the addresses set forth in the Certificate Register. 

A copy of any notice, certificate or other communication given hereunder shall be provided 
to the Trustee.  

Section 805. Binding Effect. This Second Installment Sale Agreement shall inure to the benefit 
of and shall be binding upon the City and the Corporation and their respective successors and 
assigns.  

Section 806. Severability. If any one or more of the covenants, stipulations, promises, 
agreement or obligations provided in this Second Installment Sale Agreement on the part of the City 
or the Corporation to be performed should be determined by a court of competent jurisdiction to be 
contrary to law, then such covenant, stipulation, promise, agreement or obligation shall be deemed 
and construed to be severable from the remaining covenants, stipulations, promises, agreements and 
obligations herein contained and shall in no way affect the validity of the other provisions of this 
Second Installment Sale Agreement.  

Section 807. Headings. Any headings preceding the text of the several Articles and Sections 
hereof, and any table of contents or marginal notes appended to copies hereof, shall be solely for 
convenience or reference and shall not constitute a part of this Second Installment Sale Agreement, 
nor shall they affect its meaning, construction or effect.  

Section 808. Applicable Law. This Second Installment Sale Agreement is a contract made 
under the laws of the State and shall be governed by and construed in accordance with the 
Constitution and laws applicable to contracts made and performed in the State of California. 
This Second Installment Sale Agreement shall be enforceable in the State, and any action arising 
out of this Second Installment Sale Agreement shall be filed and maintained in Sutter County, 
California, unless the City waives this requirement in writing.  

Section 809. City and Corporation Representatives. Whenever under the provisions of this 
Second Installment Sale Agreement the approval of the City or the Corporation is required or the 
City or the Corporation are required to take some action at the request of the other, such approval of 
such request may be given for the City by an Authorized Representative of the City and for the 
Corporation by an Authorized Representative of the Corporation, and any party hereto shall be 
authorized to rely upon any such approval or request.  

Section 810. Form of Written Certificate of Officers. Every Written Certificate with respect to 
compliance with a condition or covenant provided for in this Second Installment Sale Agreement 
and which is precedent to the taking of any action under this Second Installment Sale Agreement 
shall include:  

(a) A statement that the person making or giving such Written Certificate has read such 
covenant or condition and the definitions herein relating thereto;  

(b) A brief statement as to the nature and scope of the examination or investigation upon 
which the statements or opinions contained in such Written Certificate are based;  

(c) A statement that, in the opinion of the signer, he has made or caused to be made such 
examination or investigation as is necessary to enable him to express an informed opinion as to 
whether or not such covenant or condition has been complied with; and  

(d) A statement as to whether or not, in the opinion of the signer, such condition or covenant 
has been complied with.  

A Written Certificate may be based, insofar as it relates to legal matters, upon a Written 
Certificate or opinion of or representations by counsel, unless the persons providing the Written 
Certificate know that the Written Certificate or representations with respect to the matters upon 
which the Written Certificate may be based are erroneous, or in the exercise of reasonable care 
should have known that the same were erroneous.  
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Section 811. Business Days. Any act or thing required to be done or exist on any date set 
forth herein which does not constitute a Business Day in any year shall be deemed to be done or to 
exist on such date if such act or thing is done or exists on the next date which constitutes a Business 
Day.  

Section 812. Execution in Counterparts. This Second Installment Sale Agreement may be 
executed in counterparts and each of said counterparts shall be deemed an original for all purposes 
of this Second Installment Sale Agreement. All of such counterparts taken together shall be deemed 
to be one and the same instrument.  
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IN WITNESS WHEREOF, the parties hereto have caused this Second Installment Sale 
Agreement to be executed in their respective names by their duly Authorized Representatives 
as of the date first above written. 

 
CITY OF YUBA CITY 
 
 
 
By    
Name    
Title    
 
AMPLA HEALTH 
 
 
 
By    
Name    
Title    

 



 

 

EXHIBIT A 
 

DESCRIPTION OF REAL PROPERTY 
 
 
The land referred to herein is situated in ____ County, State of California, described as follows: 

 
 



 

 

EXHIBIT B 
 

INSTALLMENT PAYMENT SCHEDULE 
 
 

Payment Principal Interest  
Date Component Component Total 

2/1/21    
8/1/21    
2/1/22    
8/1/22    
2/1/23    
8/1/23    
2/1/24    
8/1/24    
2/1/25    
8/1/25    
2/1/26    
8/1/26    
2/1/27    
8/1/27    
2/1/28    
8/1/28    
2/1/29    
8/1/29    
2/1/30    
8/1/30    
2/1/31    
8/1/31    
2/1/32    
8/1/32    
2/1/33    
8/1/33    
2/1/34    
8/1/34    
2/1/35    
8/1/35    
2/1/36    
8/1/36    
2/1/37    
8/1/37    
2/1/38    
8/1/38    
2/1/39    
8/1/39    
2/1/40    
8/1/40    

 


